




































One obvious manifestation of this principle has been the series 
of decisions in which the Court has condemned attempts to 
broaden the physical or temporal scope of the patent monopoly. 
As stated in Mercoid v. Mid-Continent Investment Co., 320 
U.S. 661,320 U. S. 666 (1944): "The necessities or 
convenience of the patentee do not justify any use of the 
monopoly of the patent to create another monopoly. The fact 
that the patentee has the power to refuse a license does not 
enable him to enlarge the monopoly of the patent by the 
expedient of attaching conditions to its use. 316 U.S. 277 
[(1942)]. The method by which the monopoly is sought to be 
extended is immaterial. 316 U.S. 251-252 [(1942)]. The patent 
is a privilege. But it is a privilege which is conditioned by a 
public purpose. It results from invention and is limited to the 
invention which it defines." 

Id. (footnote omitted, citing to nine earlier Supreme Court precedents). 

Under this consistent and clear Supreme Court precedent, a patent holder 

harms public policy when it uses its patent recklessly in an attempt to assert or 

secure patent-like rights beyond the legal scope of the patent grant. 

Because recklessly overreaching demands for relief-be it seeking an 

injunction against an entire software offering based on a patent claim allegedly 

directed to a minor feature, or seeking a slice of the alleged infringer's profits on 

software and services obviously beyond the scope of the patented invention-

violate the public policy of the patent system, they should suffice to support a trial 

court finding that a case is exceptional. 
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VIII. CONCLUSION
 

Amici urge this Court to clarify that Eltech's party-neutral application of 

Section 285 is the governing law, and make clear that the district courts are 

empowered, in appropriate cases, to deter the innovation-injuring epidemic of 

recklessly overreaching patent assertions, by adopting the following standard: 

To establish that a case is 'exceptional' under Section 285, it is 
sufficient to show by clear and convincing evidence that the 
patentee asserted or maintained some infringement claim or 
demanded some relief despite an objectively high likelihood 
that such assertion or demand was not justified by any valid 
patent claim, and this risk was either known or so obvious that 
it should have been known to the patentee. 
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