
























































VIII. CONCLUSION

Amici urge this Court to clarify that Eltech’s party-neutral application of
Section 285 is the governing law, and make clear that the district courts are
empowered, in appropriate cases, to deter the innovation-injuring epidemic of
recklessly overreaching patent assertions, by adopting the following standard:

To establish that a case is ‘exceptional’ under Section 285, it is
sufficient to show by clear and convincing evidence that the
patentee asserted or maintained some infringement claim or
demanded some relief despite an objectively high likelihood
that such assertion or demand was not justified by any valid
patent claim, and this risk was either known or so obvious that
it should have been known to the patentee.
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